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Part one: Learning from the Past

Tndustrial relations law in every Canadian jurisdiction requires in general that
employees be free to engage in three kinds of activity; to form themselves into unioms, to
engage employers in good faith bargaining, and to invoke rpeaningful sanctions in
support of the bargaining. To achieve these objectives, the law requires and promotes
certain conduct of employers, unions and individual employees and proseribes certain
other activities on their part which would nullify these objectives. Such prohibited
activities are the unfair labour practices. There is the following purposive time-dimension
in Taw with respect to employer unfair labour practices: At the time prior to the
organization of the union, during the organization of the union, at the time when the
union seeking recognition through certification, and during the time of bargaining after
certification. '

The public policy choice for prohibiting employer’s unfair labour practices is
based on the realization that the individual employee and union organizer are vulnerable
to employer influence or intimidation. Uniting employees into labour assoclations is an
uphill task, negotiating is a sluggish machine, and applications of sanctions, though
considered as bargaining by other means, is costly in monetary as well as human terms.
How the parties behave and what strategies they apply at the time prior to the
organization of the unjon, during the organization of the union, and at the time when the
union seeking recognition through certification have all the borebodings of the
catastrophe at the bargaining table for the first agreement. This problem has escalated in
the recent past in certain sectors of the economy. Wholesale and retail trade, finance,
insurance and real estate and service industries and major part of communications
industries are the least organized sectors. Strategically, in these establishments, the
employers have an upper hand over the situation. It is not surprising that the union
organizers consider this sector as industrial ghetto where they have to exercise their
stattory right to association in a stealthy vmderground fashion.

Further, this sector is fascinated and to some extent benefited by the mushreom of
consulting firms across the bogrder specializing in the fine art of union-avoidance and
union-bursting. They conduct seminars for these employers in all the major urban centers
across Canada. Employers® fees for attending their seminars are tax deductible. This
phenomenon known as “Preventative Industrial Relations” is a North American
innovation and speciality. This is something simply unknown in most other democratic
industrialized couniries.

This kind of industrial guerrilla warfare has been carried out by those employers
who are opposed to unionization and collective bargaining either on ideological grounds
or for pragmatic reasons. The following are the various tactics subtly used by them, in
spite of the fact that most of these conducts ar€ prohibited by the law on the basis of the
total context: Effective use of captive audience, systematic interrogation of employees,
promulgation and discriminatory enforcemnent of no-access, no-distribution and no-
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solicitation rules, threatened loss of certain existing benefits, either encouragement of
formation or revival of a grievance committee as upjon substitution, management
initiated pre-certification and post-certification litigations based on legal technicalities or
loopholes with a view to frustrate unionization or kill an infant union by sheer war of
nerves, conversion of management’s right to discipline employees into 2 union-hunting
license, employer’s systematic pre-certification polling of employees regarding their
union sentiments and misuse of employer’s freedom of speech prior to, during, and after
certification.

Under these circumstances it is easier for a union to hunt and caich a ghost
than to charge the employers of these unfair labour practices and establish them with the
necessary proof. The complexity involved in these cases has been well expressed by
Judge Leamed Hand in the following classic passages regarding the employer’s bitter
opinion of unions:

“No doubt an employer is as free as anyone clse in general to broadcast any arguments he
chooses against trade-unions; but it does not follow that he may do so to all andiences.
Words are not pebbles in alien juxtaposition; they have only a‘comnunal existence; and
not only does the meaning of each interpenetrate the other, but all in their aggregate take
their purport from the setting in which they are used, of which the relarion between the
speaker and the hearer is perhaps the most important part . Whar to an outsider will be no
more than the vigorous presentation of a conviction, to an smployse may be the
manifestation of a determination which it is not safe to thwart.”

This conflict sitaation is the midwife of almost all new upjons. “It is little wonder,
in the face of this recognition struggle, that unions and management typically ‘square off’
as adversaries from the day the union begins to organize. This process, as well as past
labour-management history and tradition, sets them into fixed adversary positions even if
the union wins the election and they begin negotiations.” . :

The inadequacy or ineffectiveness of existing legal remedies regarding union
tecognition as well as negotiation of first agreement boils down to a cost-benefit matrix
of compliance with the Taw. “If the benefits from a certain action are greater than the
costs, that action will be pursued by a firm. Since the potential benefit from engaging in
unfair 1abour practices appears to exceed the costs to the violator, unfair labour practices
occur.” The irony of this matrix is that the law-abiding employer is at a competiive
disadvantage relative to the law breaker; the former cannot be judged i0o harshly if he
falls prey to the irresistible temptation of looking for the subtle ways and means of
evading the law without being caught. In this sense the whole process seems to move in
a vicious circle.

Are there significant variations among employers and managers in their atritudes,
approaches and behaviour toward organized workers due to type of institutions, such as
religious or charitable organizations or trade unions? The answer is no.






